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1. Dealing with performance concerns – Informal Procedure 
 
1.1 The majority of employees are competent in their role for the majority of the time.  On occasions, 

however, an individual’s performance can be deemed to be below accepted standards and 
support is needed to help them re-attain and sustain the required level of performance.   

 
1.2 Concerns about performance will be addressed at the time they are identified and not left to the 

employee’s next performance management meeting.  This will assist the employee to recognise 
issues at an early stage. 
 

1.3 Performance concerns may be identified by the reviewer or by a Senior Manager/Headteacher.  
Where a concern is identified that is likely to require structured managerial support, the 
Headteacher may re-delegate the reviewer role to a senior manager or undertake the role 
themselves.  A reviewer must notify the Headteacher where they identify performance concerns 
and confirm how the Headteacher intends to proceed. 

 
1.4 Concerns about the performance of the Headteacher may be identified by an individual or 

combination of sources.  Where a concern is identified via the HPMC, the Chair of the HPMC 
must notify the Chair of Governors.  Where the concern is notified to the Chair of Governors, 
the Chair of Governors must notify the Chair of the HPMC.  In both circumstances, the Chair of 
the HPMC will review the evidence available with the School’s School Improvement provider to 
determine how to proceed. 
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1.5 Where it is necessary to take forward a performance concern in respect of the Headteacher, 
this will be undertaken by the HPMC, with professional advice from the School’s School 
Improvement provider, and the Chair of Governors will be kept appraised of the situation. 

 
1.6 When raising performance concerns with an individual, the Headteacher/Senior 

Manager/HPMC will take into account any factors which may be having an impact on the 
employee’s ability to perform their duties.  However, such factors in themselves do not negate 
the need to address performance concerns.  Observations undertaken by Ofsted inspectors or 
as a result of local authority monitoring, will not, in themselves, be used for performance 
management purposes.  However, these observations may highlight the need for the school to 
undertake separate observations for management support purposes, for example if a lesson is 
rated as inadequate by Ofsted.  Observations undertaken by a local authority officer may be 
used in performance management where this has been planned and communicated to all 
parties in advance. 

 
 
1.7 Whilst there are not formal rights of representation at this stage, employees are encouraged to 

contact their Professional Association or Trade Union Representative for advice and support. 
 
1.8 Identifying when performance is deemed to be below accepted standards  
 
1.8.1 The Headteacher/Senior Manager/HPMC may consider a member of staff to be 

underperforming where:  
 

• the standard of performance falls below that which is required to meet or make progress 
towards a specific performance management target; and/or 

• the standard of performance falls below that which is required to meet the expectations of 
a particular role in their school; and/or 

• the performance falls below the relevant standards/accountabilities for the role; and/or 

• the overall school performance falls below that which is required (in the case of the 
Headteacher). 

 
1.8.2 Post-Threshold and TLR holders are expected to meet the professional duties and standards 

relevant to their role as well as the core standards that apply to all teachers.  If the 
Headteacher/Senior Manager has evidence to show that an employee is no longer meeting the 
expectations of their role, these concerns will be addressed with the individual promptly.   

 
1.8.3  Where the school has clearly communicated a level of expectation, the Headteacher and senior 

managers may consider a member of staff to be underperforming if they are not reaching this 
level of expectation. 

 
1.9 Determining possible initial courses of action 
 
1.9.1 Depending on the severity of the underperformance, the Headteacher/Senior Manager/HPMC 

need to take a view as to the proportionate response.  This may include: 
 

• an early conversation to confirm the expected standards of the role; 

• coaching/mentoring support; 

• structured managerial support; 

• consideration of application of the Capability Procedure (exceptional circumstances or 
concerns). 

 
An early conversation and coaching/mentoring support will only be used on their own to support 
low level or early stage concerns where these may be an effective measure.   Where the 
performance concern is more significant or continues, structured managerial support will 
normally be put in place. 
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1.10 Structured managerial support 
 
1.10.1 Where a performance concern has been identified that requires additional support, a discussion 

will be held between the Headteacher/Senior Manager/HPMC (Headteacher’s performance 
management committee) and the employee with union representation/professional friend if 
desired.  The outcome of the meeting will be to identify what steps will be taken to assist the 
employee to improve their performance and move to the required standard. (In cases involving 
the Headteacher, the HPMC will normally invite the School’s School Improvement provider to 
provide support at this meeting.)  The discussion will include: 

 

• what area(s) of performance is/are of concern; 

• what improvement is required/the standard the employee needs to meet; 

• the timescales in which this is to be achieved (these will vary depending on the issues 
identified); 

• the support that will be provided to assist the employee; 

• how frequently the performance/progress will be monitored and reviewed; including the 
number of any additional lesson observations. 

• the seriousness of the issue and potential consequences of improvement not being 
achieved. 

 
1.10.2 The employee will be invited to provide his/her point of view on the shortfall in performance and 

whether they believe there is an underlying reason. The employee will also be asked to identify 
what support they feel they need in order to achieve the required improvement, and the 
Headteacher/Senior Manager/HPMC will indicate what support they intend to put in place. 

 
1.10.3 The key outcomes of the discussion will be recorded in writing and shared with the individual.  

The written record of the discussion will be placed on the individual’s personal file and a copy 
given to the employee.   

 
1.10.4 Review meetings will be held at the agreed timescales to review progress towards targets set 

and the appropriateness of the support being given.  At these meetings, any improvements will 
be communicated to the individual as well as the remaining gap between their current level of 
performance and the expectations set.  The outcome of these meetings will also be recorded 
in writing and a copy shared with the individual.   

 
1.10.5 The purpose of any structured managerial support programme is to assist the employee to 

achieve the necessary improvement within the agreed timescales.  Where this is successful 
the Headteacher/Senior Manager/HPMC will confirm this at the relevant review meeting and 
record this in writing to the employee. The employee will be informed that the improvement in 
their performance must be sustained.   

 
1.10.6 If the employee is not making the necessary progress towards the required improvement, the 

employee will be informed that failure to achieve this may lead to the Capability Procedure 
being applied (see Part 2 of this document). The Headteacher/Senior Manager/HPMC will make 
a judgement about when to communicate this given that it may not be appropriate to do so 
during the first discussion.  However, if a move to the Capability Procedure is a likely outcome, 
the potential for this must be communicated to the member of staff in good time.  It must be 
recorded in writing that the employee has been informed of the potential consequences should 
their performance not meet the required standard.  If the necessary improvement is then not 
achieved within the agreed timescales, the Headteacher/Senior Manager/HPMC will need to 
consider use of the Capability Procedure.   

 
1.10.7 Where the employee has initially made the required improvement but this performance has not 

been sustained independently over a 6 month period, the Headteacher/Senior Manager/HPMC 
will need to consider use of the Capability Procedure.  
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1.11 By-passing structured managerial support 
 
1.11.1 In most circumstances a structured managerial support programme will be put in place prior to 

the Capability Procedure being used.  However, the Headteacher/Senior Manager/HPMC may 
determine that it is appropriate to move straight to the Capability Procedure, in the following 
circumstances: 

• the employee’s performance is putting the health and safety of pupils and/or staff at risk; 

• the employee’s performance is putting the education of pupils in serious jeopardy; 

• the employee’s performance has not been sustained independently for 6 months at an 
accepted level following an earlier managerial support programme. 

 
1.12 Transition to the Capability Procedure 
 
1.12.1 At any stage the Headteacher/Senior Manager/HPMC may consider a transition to the 

Capability Procedure.  The Headteacher/Senior Manager/HPMC will have specific regard to: 
 

• the nature and severity of the underperformance; 

• the impact on pupils and colleagues both in the short and longer term; 

• the likely and required timescale for improvements to be made; 

• the engagement of the employee in the programme. 
 
1.12.2 In a typical case, if a managerial support programme has been in place and the issues have 

not resolved after 4 school weeks/half a term then it would be appropriate to consider moving 
onto the Capability Procedure.  However, when determining how long to wait before moving 
onto the Capability Procedure, the Headteacher/Senior Manager/HPMC will give consideration 
to the circumstances of the case, in particular the factors listed under paragraph 6.12.1 above.  
In such circumstances where the Headteacher/Senior Manager/HPMC determine a need to 
consider the application of the Capability Procedure, the employee will be invited to attend a 
meeting at which such a consideration will be undertaken.  The individual will be given the 
opportunity to be accompanied at the meeting by a Professional Association/Trade Union 
Representative or work colleague and be provided with a copy of the Capability Procedure in 
advance.  The meeting will be arranged in accordance with Section 3 of the Capability 
Procedure (Stage 1 – Formal Meeting). 

 
1.12.3 At this meeting, depending on the level of concern, the responses of the employee, the progress 

so far, and whether the Headteacher/Senior Manager/HPMC feels improvement is likely to be 
seen in the necessary time frame, the Headteacher/Senior Manager/HPMC will decide either 
to continue to offer a further period of managerial support or to confirm that the employee will 
now be moved onto the Capability Procedure. 

 
1.12.4 Should the Capability Procedure commence, performance management will be suspended. 
 
Part 2 – Capability Procedure 
 

2. Principles 
 
2.1 This procedure will apply in circumstances where poor performance is assessed to be as a 

result of an employee’s lack of skill, ability, knowledge, experience or aptitude.  Where poor 
work performance is assessed to be due to a deliberate or wilful failure to fulfil the duties of an 
employee’s role and/or a deliberate lack of care, the matter will be dealt with under the School’s 
Disciplinary Procedure as this is a conduct concern.   

 
2.2 Where an employee wilfully and unreasonably refuses to co-operate with the application of the 

Capability Procedure, the matter will be dealt with under the Disciplinary Procedure. 
 
2.3 Poor performance due to health problems and/or sickness absence will normally be dealt with 

via the School’s Sickness Absence Policy and Procedure (www.testvalley.hants.sch.uk). This 
is likely to lead to a referral to Occupational Health in order to assess the employee’s fitness 
for work.  In some cases, it may be appropriate for the Capability Procedure to continue during 
a period of sickness absence, however the Headteacher/Senior Manager/Headteacher 
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Performance Management Committee (HPMC) will want to take the views of Occupational 
Health into account. 

 
2.4 Prior to the implementation of this procedure, the Headteacher/Senior Manager/ HPMC will 

normally need to be able to show that, through the performance review process, reasonable 
efforts have been made to identify any performance concerns, discuss them with the employee 
and, as appropriate, provide support designed to facilitate improvement. 

 
2.5 This procedure aims, through advice and support, to improve to an acceptable level, the 

performance of an employee who is causing concern.  Such advice and support may be 
provided: 

 

• from within the school; 

• through accessing expertise in another school; 

• via the local authority’s advisory services; 

• from other expert sources external to the school; 

• through training courses or events. 
 
2.6 The stages specified in this document must be dealt with on a professional and confidential 

basis.  Governors will be notified in the event that the formal Capability Procedure is applied 
to a member of staff, but will not be provided with any other detail, as this may prejudice 
governors’ involvement in a later stage if recourse to that stage eventually becomes 
necessary. 

 
2.7 Employees are encouraged to be accompanied by a professional association or trade union 

representative or by a work colleague under any stages of the Capability Procedure and to 
seek advice at the earliest opportunity where they are subject to formal action. The 
companion is allowed to make representations on behalf of the employee, submit papers, ask 
questions and address a meeting on behalf of the employee but is not allowed to answer 
questions on behalf of the employee.  It is the employee’s responsibility to arrange their own 
companion and advise management of this.  If the employee, or their companion, is unable, 
for good reason, to attend a meeting, an alternative date will be arranged, once only, normally 
within 5 working days of the original meeting. 

 
2.8 When the Capability Procedure has commenced, the employee will be provided with a copy 

of the Procedure.  
 
2.9 All targets and support and review meetings will be recorded during the capability process.  
 
2.10 The employee will not normally be permitted to raise a grievance related to any action taken, 

or contemplated, under this procedure. Such grievances will normally be managed within the 
hearing and appeal process detailed below.  

 
2.11 If the employee has less than one or two years of continuous service with the school 

(depending on the employee’s start date), the procedure in MOPP will be used. 
 
2.12 The employee will have the right of appeal against any formal action taken against them in 

accordance with section 10 of this procedure.   
 
2.13 The School will have the right to request that an officer from Education Personnel Services 

attends any meetings under Stages 1 or 2 of the Capability procedure, in order to provide 
support to the Senior Manager/Headteacher/HPMC.  Education Personnel Services will have 
the right to attend a meeting held under Stage 3 of the Capability Procedure in Hampshire 
Maintained Schools (other than in Voluntary Aided or Foundation Schools unless such rights 
exist) on behalf of the Local Authority. 

 
2.14 In the interests of fairness, both parties are expected to provide details of any significant 

issues and relevant papers in advance of meetings arranged under the formal procedure. 
Management documents will normally be supplied with the letter inviting the employee to the 
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formal meeting. The employee, or their representative/colleague, must submit their 
information to arrive at least 3 working days before the meeting. 

 
2.15 Responsibility for decision-making within this procedure rests with the Headteacher/Senior 

Manager/HPMC. If the governing body has delegated to the Headteacher the power to 
dismiss, the Headteacher will not normally be able to fulfil that role where he/she has had 
substantial involvement in the earlier stages of the procedure.   

 
2.16 Where this procedure is used in relation to Headteacher poor performance, the HPMC will 

undertake the role of Headteacher/Senior Manager.  In such cases, an additional professional 
adviser from the School’s School Improvement provider will be present, at any stage, to 
provide governors with professional advice. 

 
2.17 The time periods in this procedure will also apply to part-time employees. 
 
2.18 A first formal warning given as part of the application of this procedure will lapse at the point 

when the Headteacher/Senior Manager/HPMC decides that an acceptable level of 
performance has been reached.  If performance concerns return within 12 months from the 
date of such a decision, the Headteacher/Senior Manager/HPMC, following consultation with 
Education Personnel Services (or HIAS in the case of the Headteacher), may re-enter the 
procedure at the appropriate point in Stage 1.   

 
2.19 Where a final warning has been issued, this will lapse at the point when the 

Headteacher/Senior Manager/HPMC decides that an acceptable level of performance has 
been reached.  If performance concerns return within a period of two years (six terms) from 
the date of issue, the Headteacher/Senior Manager/HPMC, following consultation with 
Education Personnel Services (or HIAS in the case of the Headteacher), may re-enter the 
procedure at the appropriate point in Stage 2 at any time during this two-year period.   

 
2.20 Action involving use of a formal written warning and beyond will not be taken in respect of an 

accredited representative of a Trade Union unless the Headteacher or Education Personnel 
Services (as appropriate) has informed the relevant full-time official of the action that is being 
contemplated. 

 
 
3. Stages of the Procedure 
 
3.1 There are three stages in the Capability Procedure, as follows: 
 

• Stage 1 - Formal Meeting Stage 

• Stage 2 – Final Meeting Stage 

• Stage 3 – Headteacher/Governors’ Committee hearing 
 
3.2 At every stage of the procedure the employee will be advised of the nature of the concern, be 

given an opportunity to provide their view, and have the right to be accompanied. 
 
4. Stage 1 - Formal Meeting 
 
4.1 Invitation to a Stage 1 Formal Meeting 
 
4.1.1 The Headteacher/Senior Manager/HPMC will write to the employee to invite them to a Stage 1 

Formal Meeting.  The invitation letter will: 
 

• inform the employee of the stage of the procedure being followed; 

• provide the employee with a minimum of 5 working days’ notice of the meeting; 

• inform the employee of the right to be accompanied at the meeting; 

• inform the employee of the requirement to confirm before the meeting whether they intend to 
be accompanied at the meeting, and, if so, by whom; 

• inform the employee that, if they wish to refer to any written information at the meeting, this 
must be submitted to arrive 3 working days before the meeting;  
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• explain that if the employee needs special support or assistance during the meeting, they 
should notify the Headteacher/Senior Manager/HPMC in advance of the meeting; 

• remind the employee of their access to the Council’s employee support line service; 

• enclose a copy of the Capability Procedure (if they have not already been provided with a copy) 
and all written information the Headteacher/Senior Manager/HPMC wishes to rely upon during 
the meeting; 

 
4.2 Conduct of the Stage 1 Formal Meeting 
 
4.2.1 The Headteacher/Senior Manager/HPMC will: 

 

• clearly set out the nature of the performance concerns, discuss the measures put in place 
during any period of structured managerial support and explain why progression to the 
Capability Procedure may be required; 

• refer to any documents or evidence (for example, evidence of support provided, monitoring 
and training records and examples of the employee’s work) and clarify the requirements of 
the employee’s role and the standards expected; 

• ask the employee to account for their continued under-performance including any mitigation 
the employee feels is relevant; 

• consider all the facts and, if necessary, adjourn the meeting to consider these further before 
making a decision about whether the employee will move onto the Capability Procedure; 

• define success criteria and the evidence that will be used to assess whether or not the 
necessary improvement has been made; 

• define the nature and frequency of any support to be provided, and of the monitoring 
process, and the dates of interim progress reports and formal reviews.  (Noting section 10) 

 
4.3 Outcomes of the Stage 1 Formal Meeting 
 
4.3.1 Possible outcomes include: 
 

• no formal action required (in which case it may be appropriate to continue to address the 
concerns through the performance management process and the Capability Procedure will 
not apply); 

• a Formal Warning is issued; 

• (in serious cases) a Final Warning is issued (see section 8); 

• (in exceptional cases) a decision is made to suspend the employee pending an 
investigation into a concern of gross incapability (see section 9).  In such circumstances, 
the Headteacher/Senior Manager/HPMC may refer the matter directly to a hearing under 
Stage 3. 

 
An employee issued with a warning will be told the consequences of further poor performance 
or failure to improve within the set review period.  The length of the review period will depend 
on the circumstances of the individual case but in most cases will be between four and ten 
weeks.  Progress will be formally reviewed at the end of this period, however interim reviews 
will also be held to assess progress.  (Noting section 10) 
 

4.3.2 The outcome of the meeting will be confirmed in writing to the employee.  A copy of this letter 
will be placed on the employee’s personal file. 

 
5. Stage 2 - Final Meeting 
 
5.1 Invitation to a Stage 2 Final Meeting 
 
5.1.1 The Headteacher/Senior Manager/HPMC will write to the employee to invite them to a Stage 2 

Final Meeting.  The invitation letter will be in accordance with paragraph 4.1.1. 
 
5.2 Conduct of the Stage 2 Final Meeting 
 
5.2.1 The Headteacher/Senior Manager/HPMC will: 



   

 

8 

 

 

• clearly set out the nature of the performance concerns, discuss the measures put in place 
during any period of structured managerial support and explain why progression to the 
next stage of the Procedure may be required; 

• Will advise an employee to be accompanied by their union representative/professional 
friend;   

• refer to any documents or evidence (for example, evidence of support provided, 
monitoring and training records and examples of the employee’s work) and clarify the 
requirements of the employee’s role and the standards expected; 

• ask the employee to account for their continued under-performance including any 
mitigation the employee feels is relevant; 

• consider all the facts and, if necessary, adjourn the meeting to consider this further before 
making a decision about whether the next formal stage will be commenced or the current 
stage extended; 

• define success criteria and the evidence that will be used to assess whether or not the 
necessary improvement has been made; 

• define the nature and frequency of any support to be provided, and of the monitoring 
process, and the dates of interim progress reports and formal reviews. 

 
5.3 Outcomes of the Stage 2 Final Meeting 
 
5.3.1 Possible outcomes include: 
 

• no further action, in which case the Capability Procedure will cease (see section 7); 

• the Formal Warning remains in place for a further specified period of time under Stage 1; 

• a Final Warning is given. 
 

The employee will be told the consequences of further poor performance or failure to improve 
within the set review period.  In most cases, a review period will be set of no more than four 
weeks. 

 
The outcome of the meeting will be confirmed in writing to the employee.  A copy of this letter 
will be placed on the employee’s personal file. 
 

5.4 Stage 2 Final Review Meeting 
 
5.4.1 At the end of the review period in Stage 2, the employee will be invited to a Final Review  

Meeting.  The invitation letter will be in accordance with paragraph 4.1.1.  The conduct of the 
meeting will be in accordance with paragraph 5.2. 

 
5.4.2 Possible outcomes include: 
 

• a decision to refer the matter to a Headteacher/Governors’ Committee Hearing to 
consider dismissal on the grounds of Capability; 

• the Final Warning remains in place for a further specified period of time; 

• no further action, in which case the Capability Procedure will cease (see section 7). 
 
5.4.3 The Headteacher/Chair of the HPMC (in the case of a Headteacher) will inform the Chair of 

the Governing Body and Education Personnel Services (if not already involved) of the 
outcome of the Stage 2 Final Review Meeting.   

 
5.4.4 The outcome of the meeting will be confirmed in writing to the employee and a copy placed 

on the employee’s file. 
 
5.5 Consideration of alternative options 
 

Before any meeting takes place under Stage 3 of this procedure (with the exception of 
potential gross incapability cases), Education Personnel Services and, where appropriate, a 
Local Authority Officer and/or, in the case of an Aided School, an officer of the Diocese, will 
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meet with the employee and the Headteacher/Senior Manager/HPMC separately to examine 
any available alternatives which would obviate the need for the application of Stage 3 or 
beyond.  This will include consideration of whether or not it is feasible to make any offer of 
alternative employment to the employee. 

 
6. Stage 3 – Headteacher/Governors’ Committee Hearing 
 
6.1 Invitation to a Stage 3 Hearing 
 
6.1.1 The Headteacher/Senior Manager/HPMC will write to the employee to invite them to a Stage 

3 Hearing.  The invitation letter will be in accordance with paragraph 4.1.1 and the employee 
must be advised that dismissal is a potential outcome.  The employee must be advised of 
their right to be accompanied at the Hearing in accordance with paragraph 2.7. 

 
6.2 Conduct of a Stage 3 Hearing 
 
6.2.1 Where the Headteacher has formally delegated powers of dismissal and has not had 

substantial involvement in Stages 1 and/or 2 of the procedure, the Headteacher may hear the 
matter.  Where this is not the case, the matter will be heard by a Governors’ Committee. 

 
6.2.2 The Hearing will be conducted in accordance with the procedure for Headteacher/Governor 

Committee Hearings. 
 
6.2.3 In the case of the Headteacher, the Chair of the HPMC will commission an Advocate from the 

School Improvement Service and a senior officer from Education Personnel Services to 
present the management case.  The Chair of the HMPC will normally be called as a witness. 

 
6.4 Outcomes of the Stage 3 Hearing 
 
6.4.1 Possible outcomes include: 
 

• no further action, in which case the Capability Procedure will cease (see section 7); 

• the previous Final Warning should remain in place for a further specified period of time (in 
which case the required improvement in performance will be identified as well as the 
support that will be provided to help the employee achieve this and the period of time in 
which the necessary improvement must be made); 

• the employee is dismissed on the grounds of capability with the appropriate contractual 
notice; 

• the employee is dismissed summarily (in gross incapability cases) (see section 9). 
 
6.4.2 The outcome of the meeting will be confirmed in writing to the employee.  If the decision is to 

dismiss the employee the letter will: 
 

• specify the reason for the decision to dismiss; 

• confirm that the dismissal will take place with notice (or without notice in the case of gross 
incapability); 

• confirm that the employee has the right of appeal against the decision, and the 
mechanism for doing so. 

 
7. Improvement in performance achieved 
 
7.1 If the employee’s performance improves as required, the Headteacher/Senior Manager/HPMC 

will meet the employee to tell them this.  This will be confirmed in writing to the employee and 
the letter will be placed on the employee’s file.  The Capability Procedure will cease at this point 
and Performance Management will re-start.  If the employee was at Stage 1 of the Capability 
procedure, their improvement in performance will need to be sustained for at least 12 months, 
at Stage 2 the improvement would need to be sustained for at least 24 months.  If the 
employee’s performance declines during this period of time, the Headteacher/Senior 
Manager/HPMC will have the option to re-enter the procedure at the appropriate point. 
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8. Fast-track procedure 
 
8.1 In very serious cases it may be necessary to issue a Final Warning at a Stage 1 meeting.  In 

such cases, if the necessary improvement in performance is not achieved during the review 
period, the Headteacher/Senior Manager/HPMC will proceed to Stage 3 – a 
Headteacher/Governors’ Committee Hearing. 

 
9. Gross Incapability – whereby an employee’s performance/lack of ability is putting other 

members of the school community at risk.  The employee may not be able to safely control a 
given situation. 

 
9.1 When an employee’s performance is regarded as gross incapability it would be inappropriate 

to take them through a staged procedure, particularly if the health and safety of pupils or other 
employees is in serious jeopardy or there are serious consequences for the school, to the extent 
that dismissal would be justified.  In such cases, a full investigation must take place and the 
employee must be given the opportunity to respond.  The matter would normally be referred 
straight to a Headteacher/Governors’ Committee hearing and a potential outcome is that the 
employee is summarily dismissed on the grounds of gross incapability. 

 
 
10. Failure to make progress during a review period 
 
10.1 The review periods set at each stage of the Procedure are the maximum number of weeks in 

which an employee must make the necessary improvements in performance.  However, where 
during a stage there is evidence to suggest a more serious problem or that progress is 
insufficient or the individual is unlikely to make the required improvements, the 
Headteacher/Senior Manager/HPMC may decide to move to the next Stage of the Procedure. 

 
11. Right of Appeal 
 
11.1 An employee may appeal against any warning issued to them through the Capability Procedure 

and/or against a decision to dismiss them.  The conduct of the meeting will be in accordance 
with the Procedure for Headteacher and Governors’ Committee Hearings.  The employee, or 
their companion, must lodge an appeal in writing to the Headteacher/Senior Manager within 10 
working days of receipt of the letter confirming the decision they are appealing against.  The 
employee must state in full the reasons for their appeal. 

 
12. Requirement for schools to pass on information about a teacher’s capability to a new 

employer 
 
12.1 The School Staffing (England) (Amendment) Regulations 2012 require maintained schools to 

pass on information to a prospective employer about any teacher or Headteacher who has 
been on the Capability Procedure in the last two years.  Specifically, they will need to provide 
details of the duration of capability and an explanation of the outcome.  Whilst the Regulations 
do not apply to Academies, Academies can also ask for the information as part of their 
recruitment processes.  

 
13. Support 
 
13.1 The employee support line is a confidential counselling and support service provided by trained, 

experienced counsellors, providing telephone and face-to-face counselling.  This service is 
available to all staff in Hampshire maintained schools and more information can be found at  
http://www3.hants.gov.uk/employeesupport.htm, or by contacting the helpline on 023 8062 
6606 or sending a confidential email to eslhelp@hants.gov.uk.  Staff in Academies and other 
schools should contact their school’s counselling service where provided. 

 
13.2 Employees can also seek advice and support from their professional association or trade union.  

A list of teacher professional association contact details are available at  
http://www3.hants.gov.uk/education/teachers-info/tlp/tlp-contacts.htm  
Teachers can also seek support from the Teacher Support Line http://teachersupport.info/ 

about:blank
about:blank
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Appendix 1 - Employees with less than one or two years of continuous service  
 
This procedure applies to employees who started on or before 5th April 2012 with less than one year of 
continuous service and employees who started on or after 6th April 2012 with less than two years of 
continuous service where performance is considered unacceptable.   
 
It is expected that all new employees, during and after their induction, will have informal discussions 
with their line manager and that any concerns over the employee’s performance are raised as early as 
possible. 
 
Formal Meeting 
 
There is only one formal meeting for employees in the first or second year of service (depending on the 
employee’s start date).  The Headteacher/Senior Manager will adopt the same approach as they would 
for a Stage 2 Final Meeting (see Section 4 of the Capability procedure). 
 
Possible outcomes include: 
 

• no formal action required (in which case it may be appropriate to continue to address the concerns 
through the induction and/or performance management process and the Capability Procedure will 
cease; 

• a Final Warning is given in which case the employee will be told the consequences of further poor 
performance or failure to improve within the set review period; 

• the matter is referred to a Headteacher/Governors Committee Hearing in order to consider whether 
the employee should be dismissed. 

 
The outcome of the meeting will be confirmed to the employee.  If the decision is to issue a Final 
Warning, the letter will: 
 

• specify the reasons for the Stage 2 Final Warning, including details of the performance problems; 

• include details of how long the final warning will remain in place; 

• identify the improvement in performance required; 

• identify any additional support or training to help the employee achieve the performance standards 
required; 

• specify the period of time allowed for the necessary improvement to be made; 

• specify the review dates; 

• remind the employee that failure to improve to the required standard may lead to dismissal; 
 
The timescale for the set review period for employees in their first and second year of service 
(depending on the employee’s start date) will be shorter and will not result in the employment being 
extended beyond one or two years prior to a final decision being taken. 
If the decision is to refer the matter to a Headteacher/Governors’ Committee Hearing, the letter will 
confirm the arrangements for this in accordance with the Procedure for Headteacher and Governors’ 
Committee Hearings (insert link).  The letter will confirm that a possible outcome of this hearing is that 
the employee could be dismissed on the grounds of capability. 
 
This Procedure does not prevent a summary dismissal on the grounds of gross incapability in 
accordance with Section 8 of the Capability Procedure. 
 
Right of Appeal against Dismissal 
 
During the first or second year of service (depending on the employee’s start date), an employee only 
has the right of appeal against a dismissal decision; there is no right of appeal against a warning. 
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The employee must lodge an appeal as set out in Section 11 of the Capability Procedure.   
 
This procedure applies to employees who started on or before 5th April 2012 with less than one year of 
continuous service and employees who started on or after 6th April 2012 with less than two years of 
continuous service where performance is considered unacceptable.   
 
It is expected that all new employees, during and after their induction, will have informal discussions 
with their line manager and that any concerns over the employee’s performance are raised as early as 
possible. 
 
Reference will be made to the ‘How to Guide’ and guidance from Education Personnel Services 
obtained throughout any formal procedure. 
 


